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renting and farming land in. this an:a...
will prevail” - : o

In the year of 1948, s;.:nr, was.:a uoo..
year, the plaintiff raised 15221 pounds of
beans on this tract of land, one-fourth of
which he -delivéred to.the Bassett ware-
house to be credited to the defendant as
rent. She sold mﬁmn beans m.:.onmr this
warehouse and, nmnoina her -money for
them. At the Edo these .comnm were &n-
r<2.om to the Bassett iwnmronmo »rm de-
fendant did not oEnnﬂ to the Emnm om de-
=<2..< or 8328: because’ 52\ rma not
been m&:\ﬁ.& to her at the mm_.E Hn HPG
iw_or ipm a better, year, nro plaintiff’ nm_mon_
34534 wo::mm of vmwnm. in mma_:o: to some
wheat and ‘oats, which are not 5<o_<am
in this controversy. This crop of vnmum
was again delivered to the Bassett Sm:.o-
House E:n_.n ‘8634" pounds, or oné- moE.nr
of them were credited to defendant’s a¢-
count, althotigh ‘the' defendarit hiad- instrisc:
ed the plaintiff's Son, .Eno_hwm whom “he
cultivated the leased premises in 1949, that
she ‘did 716t want the béans ﬁmxm,: to the
Bassett warehouse, but iristéad that she
wished them delivered to the Gdest ware-
house.. The controversy arose:ovér “which
warehouse &.5:5 5w<o vonn :moa to store
»rnE. E

On-Nb6vember 4 G@ the anmnnmﬂ: no-
‘:mom the plaintiff that she was terminat:
ing the lease. : The notice so:far as. Emnn-
rial reads as follows:

“i#You will hereby take :notice ﬁrwn m._n
undersigned Léssor; Alva Farmer, former=
1y ‘Alva Helwég, hereby: elects'to- terminate
of--a¢eount -of::your: non-performance:; in
payment :of “the ‘fental, that tertain: Lease
dated January ‘14;'1949, covering 320 acres
of land situated in: Santa‘Fe: Courity; in the
Statée of New Mexico, and more particu-
Hmlw described as ‘follows: - Amann mo=o€m
description.)” -+ . -

“You are -further notified to' vacate 'siid
premises “within three (3) days- from':tHe
Service upori you of this Notice to =Oniit.?

The defendant claims that the lease was
terminated by her after du¢ notice, because
of analleged breach of the following con-
dition contained :in the lease: ‘“Any.beans
hatvested from - any portion: of this: land
the party -of the first:part is.to receive one-
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moE.z._ for rent a&:\nnw to be taken at
farm.”

At the oonnEman Om n_..o case »ro lower
court gave judgment in favor of thie plain-
tiff and the defendant wwmm&m. S

Of the fifteen errors Mmm_mnoa. but one
is worthy of consideration;  that is wheth-
er the .defendant had-a legal right to ter-
mindte the lease for failure of the plaintiff
to deliver ‘her share of the beans at the
».mnd wm ?.oimna in thé contract.

- 1] <<o ‘have _.mSoﬁaa m._o evidence
to deétermine whether the trial court’s find-
ing “that the defendant did not insist on
taking het rentini béaris at the farm, but
Hmacomnm& the EpE}mo son to ‘take them
to the, O:omﬁ‘gm use , instead Om the
Bassett warehouse s%n_.o the crop was tak-
en the year before,” is supported by sub-
stantial evidence...:We- conclude that it is.
To. say the least, the defendant. (lessor) may
not suddenly. invoke -the ‘harsh remedy. of
forfeitiire based on .m.ﬂ.m.‘nvﬁ:noa..ﬁrnmm (3)
-day inotice to quit-:for tenant's,failure -to
comply - literally with.the :covenant ‘of the
lease to deliver rental “on.the farm” with-
out notice to tenant:and:.an. opportunity-to
comply,-after having . herself consented to
delivery elsewherg the year before and aft-
er having . given., express. instructions . to
tenant.through his ;son to.ignore the. lease
proviso for. the year.in question;: .Viewed
realistically, the defendant’s attempted for-
feiture was not fot ‘fdilure to -deliver the
beans “on’the: farm. -It was for failure
to follow: her direction to Q&Emn ,m._nB at
%E Q:N.n, E\nw&“aga?

_”N wu Under the ?:.Bm o» contract ﬁmo
defendant has:the right to have her share
of:the: beans, hereafter. harvested, deliver-
-ed “in the dirt at the farm.” As this isia
declaratory.iaction, :shé: may, if she:desires,
make: application .to .the District Court.in
thisicaseifor such an order. : If such order
is:entered the court SpS.HOm ‘course, com-
pel compliance: -therewith -on the .part:of
the plaintiff.

Finding no error the judgment is mm-
firmed;and it is’ so,ordefed.:

BRICE, C. ], and SADLER, znmmmm

w:a OOEHUHOZ :.. congur. .
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Zo. uhmm

...A i M:Untm Ocﬁ.n o» dgF . ,
o o Oet.18,:1930. ..

" Suit by 72.5 Salt Hmwo. a E::EEE cor-
Uogfou, mmwimn the St! ..—Ommur ‘Water & It~
rigation Company, a corporation, Lauren W.:
Gibbsand others to rcondemn the water rights
and water,system.of the named defendant, a
U:.crn utility and a 600 foot pipe line exten-
sion cm»o:ﬁ:m to’ nmnmuguan H&E.m: W.
‘Doia mn nmm. G. M HwodEmo: Mary

Godbe Q;dcw Grant . Tuft, and’ Onwonm in-

tervened. - 'The - "Second Judicial an:nn
Court,-Davi§ County, John A. Hendricks, J.,
permitted the town to condemn the system:
of the water company, but prior to itime jury.
returned its verdict on.amount: of .damages,
granted the noaﬁ s motion to- m.ma:mm as {0
nmnﬁawur Hw:nmu w. Q;Eum m:m 053 and
25 :»Smn Enngmnm wcvmﬁmm ...ES ws.
preme OE:.& H.mﬁan. ~..m5 that’ the Emrn
of the water company - 6 bind itself to a ‘con-
traet to make connections and ‘furnish: water
was subject to regulation.by the Public: Serv-
ice. Commission and so long as the subject
matter dealt with. services: over which Com-.
Bumm_o_- rwn E:._mn_orc: contracting . par-,
ties s.mwm EmmEbm@ to have nobnnwnnmn with
wnwnsnoq provisions in mind »Em 36 mm-
fendants could not successfully wmmmnn that
they had vested rights to ‘connéctions which
were impaired by a condemnstion.
..udaquun affirmed. ' "

_ m:.:_o_.» no_s»:_ Aﬁuﬁ.s .
Cuaon mSEnn m:»wo_._ﬂnm any. ;w or
»osu to acquire. w: or any part of any wa-
8_. €o_.Wm mwmnoﬂy water mﬂEu_w or.property
oonnonnoa ﬁsn_.mirpb Ero=o<8. governing.
body of QQ shall deem it :mnammmnw for
public_ wooa w:m wsnroﬂn_nm nonnnn:_w:on
?.Onmna_bmm »o nnEnn same, QQ was au-.
thorized. to .no:mman $.ﬁn.. Eolnm mwmnna
mo_, use Om Ermv:m:nm even nrosmr prop-
ﬁ.ﬁ% vo_o:mmm to company. which: was fur-,
nj r:._w public service. GO>G& Hml
wrlnw SIHI.:.& :

2. 'Eminent domaln &=55 °
Under statute’ N:%o_..mu,m:m any” QJ\ or
town toiaéquire-all:or any- part ofany‘wa-
tersworks system and whenever: governing
body -of city shall ‘deem' it- necessatyifor:
223 P.2d—37
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piiblic “good, authorizing - city or 3;5 to
bring condemnation proceédings 'to acquire
same, right to’condémisi'imist be éxercised
in such a manner that persons- who have
mna::.oa right to use of water até not'pre-
judiced Bﬁ.o_w to benefit someone with
equal rights: U.C. A.1943, _m|vl|¢ wm.l
41, :K|9|va

3. >._=._=_m:.u=<a _ui, »_:_ _:.oaon.:.a Auhwm
moc m_w 658
<<»$..m and Ew»n_. oo:..wmm mvdmcm

“Where af hearing before mv:_u:n Mm_é-
ice Commission it was concluded that
quantity of water-then developed was nof’
sufficient- to permit ‘water comipany, a pub-
lic utility, to makeé any more éxtensions,
findings ‘were binding ‘on water company;
and when order contained restriction that
no- further 'connections -could “be: made;
order - controlled company’s ov__mw:o: to
furnish ' water o additional connéctions
and if -other affectéd propérty ‘owners
claimed an-impairmént of théir rights by

.E_Emm made; their relief was .cw Teqiestifg

a further hearing before Commission or by
appeal and not having taken steps té have
the- o_dm_. modified” ot changed ‘same" had
effect ofa _nmq.in:n and its legality could
not be-dttacked in ‘proceedings E.o:mE by
city’ to ‘condemn property- of* water” com-
pany. . U.C.A.1943, wmlTNu v@l#l.um
76—6—14. -

4. Constitutional Tav @Vu_mﬁ_v
Ew»o_.m and water courses ﬁmom

‘Right of water company to bind itself
»o.w_..nmsz.wnw.»o make conncctions and fur-
nish “Water “was subject ﬂo _.om:_m:on by
Piblic 'Service Commissioh, so _onm as sub-
ject matter dealt' with seérvices over which
Commission had Eﬂmm-n_uon. and cofitract-
ing parties were presumed to have con-
tracted -with statutory.provisiops. in:.mind:
and property. owners could not successfully
assert in copdemnation proceedings brought
by..city against. water company that they
had:;-vested . rights. to. .water -connections
which : were . impaired by the -condemna-
tion. .. U.C.A.1943, 15—7—4, 76—4—1;
104—61—1(3). S

5. Eminent domaln:@>318 -, -~ ..
Where .town .condemnéd- entire - mwm-
tem. of ~water company, rights and privi-
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leges that.extended to and obligations im-
posed on water company were .carried over
and town was required to meet those ob-
ligations but by acquiring system town did
not .assume additional burdens. and rights
of persons in or coming into territory
would ‘not be enlarged by the court pro-
ceedings and if limitations were imposed
on water company in hearing before Pub-

lic Service Commission, oosmoiswrou of

property by town did =oﬁ unblock con-
trols. U.C.A.1943, 76—3—23, 76—4—18,
wII.HA )

6.. >n=:=_m:.»=<o law and- E.onon.:.o €&=500
. Waters and water courses €202

Where property owner’s application
for water connection and service was stb-
mitted and approval by water company
was predicated on condition that connec-
tions would be made only if water was
available and property owner was afforded
an opportunity to establish availability of
water when matter was heard before Pub-
lic Service Commission but contrary find-
ing -was made, property owner’s rights to
have water furnished, if any, were deter-
mined at time matter was in issue before
Commission, and in condemnation pro-
ceeding by city against water company
trial court could not overturn findings of
Commission. U.C.A.1943; 76—3—23, 76—
4—18; 76—6—14.

7. Eminent domaln €=246(2)

Where directors of water, company
contracted with property owner .for con-
struction ‘of an. extension. line to a pro-
posed ng::mHon but contract was rescind-
ed prior .to institution of condemnation
proceedings by town, town was authorized
to discontinue condemnation proceedings
against property owner. )

8. Eminent domain ¢=138

- If a condemnor seeks to no:aman only
a mwn of a water system, it is liable for
amount it depreciates remaining portion
but rule has no application where there
are two systems separate and distinct from
each other .and where there are no in-
terrelated or interlocking rights,

9. ‘Appeal and error €=169
Supreme Court cannot pass on Bm?
térs raised for the first time on appeal.::
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10. Eminent domain €=255 o1
Where city brought condemnation pro-
ceedings against water company and prop-
erty owner who had had constructed ex-
tension line to proposed subdivision, but
thereafter- city’s motion to distmiss as to
property owner- was granted, and conten-
tion that property owner. was entitled to
damages for use of pipe line extension
during time of temporary.occupancy was

not raised in trial court, Supreme Court:

would not pass on question on appeal.

: >E=_=_m:.w:<a law and E.ooan:_d &5500
Waters and ‘water courses €202
‘Where " in mwwnow:mﬁo proceedings,

Public - mQ.Sno Ooan:mm-o: determined

there was not sufficient water to supply ad-

ditional ' connections in proposed subdivi-

sion, and- thereafter .town brought' con-

demnation. .E.onom&:m against - the - water-

company,  jury was properly preclided
from annmnB:::m whether there was suffi-
cient Water to supply additional connec-
aoum. U.C.A.1943, 76—6—14.
12.; Admlinlstrative law and .procedure oﬁmoo
Public service commissions €=19(2)
A finding of the Public Service Com-
mission on a disputed question of fact

cannot -be no:mnonm:w attacked by having -

a jury find nonnnwzi_wo. G.O.?Gﬁ.w. §§

76614,

.w. oo__w:»::o:w. law €=93(1)

Eminent domain €195 -

Where in an appropriate proceeding
Public Service Commission determined a

_quantity of water then dévéloped was not

sufficient to permit water company to make
any more oxﬂnuﬂo:m. and town E.o:mrn
condemnation @nonomn:ﬁ ‘against water
company, nnnmson Sraﬁ_ﬁ. ?.omo_.»w of
intervéning property owners was in fran-
chise area was not a material issue and if
any rights ran to interveners because of
dealings between' a property owner and
water company for proposed construction
of water line to subdivision in which inter-
veners lived, rights of intervenors in ?‘ow-
erty were conditional rights which were
not vested because of the finding of the
Public Service Commission.

14, Waters and water courses €201

Prior users of water connections: have
a right to be protected and those seeking
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subsequent connections are limited by
amount of water available for use.

15. Eminent domaln ¢=241

Wheére subdivision owner was permit-
ted to connect to system of water company
which agreed to furnish water to point
where extension system tied on, judgment

‘which required city condemning watér

company’s system to furnish water to
point where extension system tied oP,. but
which 'did not requiré compensation to
subdivision owner did not give city any
interest in extension line and was not ob-
jectionable on ground that it permitted city
to" furnish water through extension line.

—_—
, Qu&? Mecham & White, Salt Lake City,
Alsup & Richards, Ogden, for mv@n:mﬁ.ﬁm.

Rex J: Hanson, Arthur H. Nielsen, and
Clyde, Mecham & White, all of Salt Lake
City, Wendell B. Hammond, George K.
Fadel, Bountiful, for respondents.

- LATIMER, Justice.
This suit was instituted in the court be-

low-by the town of North Salt Lake to

condemn the water rights and water 'sys-
tem of the St. Joseph Water and Irriga-
tion Company, a public utility, and a 600
foot pipe line extension belonging to. the
defendant Lauren W. Gibbs. The plaintiff
will be referred to as the town, the St
Joseph Water and Irrigation Company as
the water company, and the other parties
by their real names. The trial court per-
mitted the town to -condemn the system
of the water company, but prior to the
time the jury returned .its verdict on the
amount of damages the court granted the
town’s motion to dismiss as to defendant
‘Lauren W. Gibbs. The jury assessed the
-damages suffered by the water company;
that dispute .has been settled, and that part
of the law suit no longer concerns us.
The appeal with which we are concerned
is by Lauren W. Gibbs and Dora Squires,
C. Y. Robinson and Mary Godbe Gibbs,

St. Joseph Water and Irrigation Comi-
pany was-organized on the 26th day of
July, 1910. It was a public service cor-
poration, engaged in the distribution and

sale of culinary water, Iis :,m:om ran
generally through an area known as “North
Salt Lake.”  This area was located to the
west 'of United States Highway No. 91,
just.to the north of the Salt Lake-Davis
County line. -

In the year 1929, a dispute arose between

.Hrm St.” Joseph Water and Irrigation Com-

pany and the Odell Water Company as to
the territory to be served by each of the
companies, @wn:n:_w-._vﬁi_s._ respect to the
north ard ‘south boundaries. The area
servéd By the Odell Water Company was
generally north ‘of that served by the St.

“Joseph Water and anmwﬁon Oon%m:%

and that’ dispute concerned connections

‘made by the Odell Company in the area

served by the St. Joseph Company. At

.that time the Commission fixed the North-

South boundary of the area to. be served
by each, but did not fix. the East or West
boundary lines. For. the purpose of this
suit it may be assumed that the Commission
made no finding which would prevent the
St. -Joseph Company from serving users

located east of the highway including the

property -owned by appellants. Prior fo
1944 there had-been little development in
that territory and the water company had

‘serviced mostly people who resided west

of :the :roadway, . Toward the south end
of thé- area and adjacent to .the main line
of ‘the ‘water system, the water company
had maintained a few service connections.
Until the appellant Gibbs started to sub-

“divide’ and sell the Gibbs family property,

water- ‘had not-been distributed by the com-
pany in that limited area.

In the year 1944, control of the water
company passed from the -early owners as
the stock was purchased by Ward Hol-
brook dnd. members of the Gibbs family.
“This Hwnﬂ. family had for many - years
owned 4 “large tract of land lying east of
the ?m&i»w but at the time of the purchase
of the water company stock it appeared
on the official records as being owned by
the Charles W. Gibbs Company. Charles

“W. Gibbs, a brother of Lauren W. Gibbs,
was an officer, stockholder and director
‘of the company bearing his name, and up-

‘on purchase of the stock in the water com-
pany he became secretary of that com-
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pany, After the Gibbs family wonE_.oQ an
Jinterest in the water company, Lauren W.
Gibbs commenced negotiations for -sub-
dividing the tract of. land. standing.in the
name of the Charles W. Gibbs. Company.
The negotiations were evidence by a.letter
‘written by Lauren to his brother, lemm.
o:ﬁ:::m m,:u oral wmnnnaman which “had
vmnu ansmmmm This letter was amﬁon Au-
m:m" 4, 1945, and its @2:2@& ?,oSm-oa
were. that Lauren was to buy w@?.ox_awﬂo-
ly 100 acres of the ?.ommn@,vn_oé the
upper canal; z._mﬂ ro.iwm.»o mOnE a m:v.
m::muo:.. »rmﬁ To was -to pay a urchase
?._no of %moo per acre; and ﬁrmn tle to
the wnovonq vnnnrmm& was. to vn 3._6: in
»ro name of his wife, . Mary Qoavm O:V_um.

* On December 14, 1945, the diréctors -of
the: .water ‘ cofnpany. passed .a: resolution
permitting. Lauren Gibbs to:.connect:on-to
.the ‘system.:’and . to..comstruct an’ extension
line running :easterly. from-thé’ conrection
to. the proposeéd .subdivision; The.company
was:to acquire the system. under a:plam of
;repayment-by money received-from:the sale
of water.” That part 6f the resolutiéon deal-
-ing. with the cost of construction-and.the
method of repaymeriit is couched.in the fol-
‘lowing. language . “With - the understand-
‘ing; that'work be done -by; Mr: Gibbs-and
that the cost of the labor and 'material ‘be
paid: for: by Lauren ‘W. Gibbs with the un-
-derstanding: that-the said-Lauren W-.. Gibbs
be refunded all accounts collected for wat-
er:service. and - water : corinections: diring
.the period’of five years from the.time of
comipletion: of ‘the -extension.in accordance
with the conditions of‘'paragraph: 11:of
the.rules and:regulations.” On that same
.date Lauren made application R,.v the iwnﬁ.
company -for, . conpections to sixt roEnm
which he no:ntEpnoa no:mqnnszm in, "wa
_proposed subdivision. Thecompany was
-to be paid $20.00: for each conpection.. . In
-the letter, of wmw:n&:o: he.. nomnnm cer-
‘tain conversations held with om“_no_.m f the
water. company in s;:or rm.mmmmnnm;ﬁrn%
verbally mwnnnav»o furnish water.,, In con-
nection ,with this agreement it was -under-
stood;by: Lauren:that .approval of. the. ap-
plications-for. the connections and the . fyur-
Em_.::m of nrw water-by the water, company
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was mmvonani upon the nnw:SQ of water
available.. ..

On December Hm 1945, H.u.:_.on O&vm
forwarded a check in the sum of $800 to
nrn ‘water company to pay for forty of the
sixty proposed connections. On March 31,
1945, the company, issued a notice to ~ap-
E_ownnm for service ﬁrwn no additional con-

nections would be approved by the com-
?ﬁc‘ as it. vma wmnmma to serve water to ap-
ﬁnoﬁamnoq sixty’ _..o=mmm and it was doubt-

.m_.: ﬁrmﬁ there was mzmmo_nnn water avail-

wEo to mo..Sna the mwm.:n»:onw ciznr were
ﬁon&nm

>wvm_‘anzw the water users in ?o Zo—.nr

.mm: Lake area became concerned about

the availability of water and the ability of
the water ,company to meet. the require-
Eonnm of :m users m:m so ooBEEam and
protests wmmEm_“ the further extensions
were' filéd with the Public Service Com-
‘mission.* On the 2nd day of May, 1946; the
“water -comipany filéd a new tariff'and a new
set of rules dand. nmms_p:onm providing for
new, and in some instances, increased,
rates. A formal hearing was held Before

-the ‘Public Service Commission on.May 22,
:1946, at which time testimony.'was given
by officials of the water .company, ‘persons
‘whohad been :denied service-by the water

company, and :other - interested individuals.

~The:findings. of fact made :and the order

entéred in that case were admitted in evi-

.denceiin this: matter. Thé: findings of fact
westablished: that the' commission found
there was/insufficient water to take care of
needs- of ¢connected customers -and ‘those
:who-.had : appliéd:-for - connections;: - that
‘Lauren-W. Gibbs and:his brother Charles

W. Gibbs, had purchased 50 percent of:the

:stock. of-the water  company ;' that -Lauren
W. - Gibbs ‘had entered -into ‘negotiations

with the company to have it furnish water

‘to some .sixty homes in the.subdivision:to
‘be. created: by him; that-five:individuals
whose homes were under construction were
-entitled to be furnished -water and that six
Jomes then being built ‘by: Laurenw W.
~Gibbs should be furnished with water ser-

vice. As. part of its order, the commission

:decreed -that the water, company should
.discontinue. the. making of.any. additional
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water connections pending the completion
of arrangements for.an wannnmﬁn m:va of
water.

Subsequent to the issuance of this order,
Mrs.” Laurén W. Gibbs diminished - the
supply of ‘water available to the company
by acquiring a lease fo ‘the water of a
spring which was being used by the water
company. 'In spite of ‘the freeze order,
four more connections were made by Lau-
ren Gibbs to ‘the extension- line: when this
source of water was-obtairied by his wife.
These- unauthorized mxﬁm:m_oum were called
to the attention of the Public Service Com-
‘mission “and it conducted an’ E<mmswwco=
into the operations of the: ‘watef company.

-On the 9th day of July, 1948, the commis-

sion issued a rotice of ‘a hearing: on the
matter and the same was set for thé 20th
day of July, 1948. The record does not dis-
closé ‘what transpired 4t that liearing ‘and
what ‘further orders, if any, were issued
by -the Public mmnﬁna Commission.

After it was learned that the water com-
pany was prohibited from making further
sérvice connections, the company and Lau-
ren Gibbs agreed that the ownership. of the
600 feet.of pipe, which had been installed
by him and which was to:be paid for by
receipts from users,, was to remain in . or
revert.to him-and z,_n noss.wn». of Eﬂm:m-
tion, and purchase was Bﬁnﬁw:w —..omvﬂnmoa.

Subsequent- to- the 'order . of the Public
Service Commiission on.July:27, 1946, which
.prohibited further.connections to the water
system, the. inhabitantsi of the area vombw
servéd by the water company became feat-
ful of losing their rights to the use of the
water-and- so they.:incorporated the .area
Anto the téwn of North Salt Lake. - .For
all’ practical purposes;: the territory: being
served by the water company;-exclusive .of
the + Gibbs’- subdivision, was:.incorporated
within.the limits. of the: town. ~The appel-
lants- other “than Gibbs-and his wife are
owners of property located: in or adjacent
to the proposed subdivision, who claim they
have rights to the use. of water, and they
sought-.to intervene to’ protect a-claimed
right to be furnished . Emnnn m:.osmr ﬁrn
town's .system... -

iAti the close’ of the _HEH the court: mam-
‘missed the complaints in:intervention: be-

cause the .intervenors had suffered no dam-
age by the taking and-held as @ matter: of
law that the town could condemn: the
water and water system of the water com-
pany; that it was not required to take the
600 feet of pipe line constructed by Gibbs;
and, -that ‘damages had ot been suffered
by him. - ,

Notice of ﬂm%a& was ‘given by 2.5 de-
fendant Gibbs and several of the interven-
ers, but the briefs and arguments cover is-
sues. which_ affect defendant Gibbs. mostly
and the . disposition of points . —.m_mna by
him will decide all contentions men by the
other appellants.

The points relied on by, wgn:u.:nm mo_. re-
versal are: (1):That Gibbs hadian interest
in the water system which could not be tak-
en by condemnation, because.it was already
devoted to the highest. public use; (2)
that if Gibbs is wrong in his first conten-
tion, .then he is entitled to. damages; (3)
the court committed erfor in wa::ﬁ:._m the
town to distiss that portion of its ‘action
wnnwﬁm to condemn the 600 feet extension
belonging to O:&m. AAV the jury, mwo:E
have been mo::_z”na 3 determin . {wo ques-
tions; namely, whether the mnovmnw of
Gibbs was within the franchise afea of the
water company and whether thére was
water to supply the sixty connections called
for. in. the Gibbs-Watér ' company. agree-
ment; and (5) the court ‘erred in:permit-
tinig” the city to furnish water through
‘Gibbs’ extension: i&._oﬁ noBuonmwnEw_ him
mo.. its use.

Oonnm& for mmno:ma seek o _B?.omm on
‘uS'the argument that the court, by its ‘order
om ‘condemnation, vog:#na ‘the’ town' fo
cut off contract rights' between” ‘Gibbs -and
persons nam_&:m in the ﬁﬁ.:ﬁo,_.% served’ by
‘the water company wna thus that 'the order
not condemn for a
more necessary publi¢ ‘use but condemned
for the same use with the ‘résult that the
action merely -benefited : oné class to. the
detriment: of another class. Stated in an-
other way, that while a municipal corpora-
tion may condemn the.property of a public

utility and in:a:.serise -raise:the: standard

of use by s¢ doing, the necessary. standards
are not reached if the town merely attempts
‘to substitute ‘one: group of .users: for dn-
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other. Assuming that under certain factual
situations appellants’ contention might be
sustained, we are here presented with facts
which establish that the city was required to
furnish water to all classes who could estab-
lish valid claims tothe use of water. Appel-
lants’ difficulty is that they failed to es-
tablish any right, contractual or otherwise,
to the use of water. -

Section 15—7—4, U.C.A.1943, provides as
follows: “THe board of commissioners,
city counéil or board of trustees of any city
or town may acquire, purchase or lease all
or any part of any water, waterworks
system, water supply or property con-
nected -therewith, and whenever the gov-
erning body of a city or town shall deem
it necessary for the public good such city
or - town may E.m:w. condemnation pro-
céedings to acquire the mmBa. 0k %k
.AH»&_nm ours.)

Subsectioni’ (3) of Section '104—611,
U.C.A.1943, mﬁvEan:nm the -previous’ sec-
tion and provides that reservoirs, canals,
‘aqueducts, flumes, ditches, or pipes for con-
m_._omzw. water for the use of the inhabitants
of any county or city or Sno_.bo..mnma town
may bé taken snn_ﬂ. the :m&n of eminent
domain.

[1,2] These provisions in the statutes
authorize .North -Salt Lake to condemn
-the system for the use of the inhabitants of
that town even though the property belongs
to a company which is furnishing public
service. The statute makes the town use
a higher use and permits condemnation
when necessary for the good of the public.
See McQuillin, Municipal Oo_.mo_qw:oam.
Chapter 32, Paragraph 1616, page 539.
However, the right to condemn must be
-exercised in such a manner that persons
who have acquired the right to the use
of water are not prejudiced merely to bene-
fit someone with equal rights.

Assuming for the purpose of this point
that the water company had invaded the
. territory east of the highway by making
some service.connections. This does not
require that anyone who subsequently elects
to build in that area has an’ absolute right
to have water delivered to his- premises.
There is an.area beyond which the utility
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need not go to service customers and
there is a maximum number of users who
can be serviced. A utility can not be or-
dered to deliver more water than can be
obtained from the source. If either can
be required to furnish water to-everyone
residing in a town or in a given district
and to everyone subsequently coming into
a territory contiguous thereto, then the
rights of prior users can be reduced to
nothingness. In this state.the Public Serv-
ice Commission is vested with the power
to determine the relative rights and obliga-
tions between the utility and the consumer.
Section 76—4—1, U.C.A.1943, provides:
“The commission is hereby vested with
power and jurisdiction to.supervise and
regulate every public utility in this state,
and to- supervise all of the business of
every such public utility in this state, and
to do all things, whether herein specifically
designated or in addition thereto, which are
necessary or convenient in the exercise
of such power and jurisdiction.”

[3] If the circumstincés and events
shown in the record be considered in chron-
ological order then it becomes apparent that
the judgment did not disturb any existing
or contingent rights of appellants. At the
time Lauren W. Gibbs concluded to work
out a subdivision on the Gibbs property,
it must be assumed that there was sufficient
water to mmmm@ all persons then 'using
‘water, as, in"a subsequent hearing before
the Public Service Commission, the com-

pany was ordered to furnish them and

some additional users with- water. How-
ever, at the time the agreement wasreached
between Gibbs and. the water ‘company,

“there was doubt in the minds of the ‘parties

that the sixty contemplated connections
could be served, as it was understood that
every connection was contingent upon the
availability of water. That the doubts in
the minds of those parties were not imagi-
nary is confirmed by the findings of the
Public Service Commission. At the hear-
ing before that commission in May, 1946,
it was concluded that the quantity of water
then developed was not sufficient to permit
the company to make any more extersions.
The: most the commission would authorize
was that the company be required to furnish
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water to the six houses which were then
under construction and no more. At the
time of that hearing the water company
was a public utility subject to the rules'and

regulations of the Public Service Commis-’

sion-and its findings and orders. were bind-
ing on the company, its succéssors, those
claiming through or under it, and those
later dealing with it. . See Section 76—3—
23 and.76—6—14, U.C.A.1943. The order
contained the restriction that no further
connections. could be made and this was
binding ‘on the water company and con-
trolled its obligation to furnish water to
those parties who did not have water con-
nections. If defendant Gibbs or other af-
fected property owners.claimed an impair-
ment of their rights by the rulings. made
and were - not satisfied. with the order as
entered, then their relief was by requesting
a further hearing before the Public Serv-
ice. Commission or by appeal. to-this. court.
Not -having taken steps to have the order
modified or changed, the same has the ef-
fect of a ._:QNBQ; and its legality nmnnoﬁ
be attacked -in this proceedings.

- We are not confronted with the ques-
tion-of appellants’ contract rights being im-
paired by the judgment. The rights, if
any, running between Gibbs, the other ap-
pellants, and .the water company were
founded in’the agreement to furnish con-
nections to sixty homes. There are. two
reasons ‘why the rights granted by this
contract were not fixed rights which could
not be impaired by condemnation proceed-

ings or erders of the. Public' Service Com--

mission. First, the duty to connect was
expressly:- conditioned upon- there. being
water available for use and as previously
stated the Public Service Commission found

there was not: sufficient then developed to.

permit further expansion. Section 76—4-—
18, U.C.A.1943, provides: “The commission

shall have power, wmnan a hearing, to as-.
certain and fix Emﬁ and reasonable stand-.
ards, classifications, nnws_wro:m. practices,

measurements or service to be furnished,
imposed, observed and followed by all elec-

trical, gas and water corporations; * * *”

[4] - Accordingly, the right of the water
company. to bind itself to a contract to
make connections and furnish water was

subject to regulation by the Public- Service
Commission, and, so long as the. subject.
matter dealt .with servicés over which the
commission -had juridiction, the contracting
parties are presumed to have contracted
with the statuory provisions in mind. Such
being the case, appellants cannot success-
fully assert in this proceeding . that they
have vested rights to connections- which.
were impaired by the condemnation.

[5] Undoubtedly, when the town con-
demned the entire system of the water ,83,-
pany, the rights and privileges that extend-
ed to, and the obligations imposed upon the
water company were cattied ovef and the
town is Tequired to mieet those obligations.’
But, by acquiring a. systemi the town did
not assume additional burdens. and the
rights of persons in or coming into the
territory would not be enlarged by the court
?.ooon&:mm. If limitations were imposéd
on the water nonmnw in nrm hearing be-'
fore the Public Service ﬁoEB_mm_oP then
condemnation of the property by the town
would not unblock the controls. ' The gen-
eral rule goes no H::rnn S:E to hold that
the town takes the mnN:nEma and ?.ownn@.
subject to all burdens of’ ?::&.::w. water
that were imposed at the time of z._m trans-
mﬁ..

Oo.:nw@ to wvcozmsmm assertion, we are
persuaded ‘this suit was not. instituted to.
prefer class against class, but rather for
legitimate- municipal purposes to, protect
all. users. who could be serviced from the
then available source, and, that the suit was
an honest effort on the part of the town:
authorities to condemn a' complete system
without unfair discrimination.and with in-
tentions of furnishing water to all people
who were legally entitled to.be served -at
the time.of ‘condemnation. Taking by the
town tunder such -circumstances is for a
more necessary public use than that ‘to
which the utility was putting the water
and is permitted by our wnwEnom ‘and" deci-
sions.”

5 HS Point (2) is also resolved against ap-

.pellant Gibbs. Some; .of the reasons.ad-

vanced in discussing point (1) suggest the
answer as to why Gibbs is not entitled to
damages for impairment of his contract:



584 Utak

with ‘the watér company. We snoa not
speculate ori the damages that Gibbs might
have suffered had he owned an enforceable:
contract dgainst that company. He stipulat-
ed that his application was submitted and the
approval by the -company was .predicated-
upon the condition that connections would:
be tnade only if water was available: This
condition - was important .in':view. .of the’
fact that the supply of Water was extremely
limited, Gibbs | was afforded an opportunity
to omnmz sh the av _w?:ﬁw of water when
the matter was h _vnmonn the commis-
ston but in this he must have failed asa
oc::.w_.w m a_:m was made. His :m_:m to’
rwﬁw Emﬁﬁ. ?EGF& if w:w. :.Emn be mn-
3..55& at .the time the Em#a_. was in
issue wmmo..n ‘the W:E_n Service” Commiis-
sion and. nr.n. E,-w_ court no:E not o<Q.E~.=
the m:&.hoﬁ om that body on’ mwnEm_ ENT
ters in issue in w,mnogna_:m ,i:o
.E:ma_nson.g hear.’ If for the i moment
revert gnr_. to n#n :Eo _:mn before ﬁrmmo
mnononm gs were started it becomes ap-
wmnoﬁ ﬂru.n the 3mr$.v2€3= ﬁrm water
nonms% and Q_g.m and the parties Qu._:.._:w
»rao:mr Fm.noaz.mﬁ had to be mo\nonEEmm
in m_n H.:.onmmm ngs. vnmo_.a the Public Serv-
ice OoBE_mm-o: It was the moEE &Enwam
with' no—:...,o:Em the "affdirs of the ‘com-,
pany. The commission’s earlier finding
that water was tnavailablé would prevent
m@vrnm:nm from- legally oEEE:m cornec-:
tionts ‘until that - finding was ovefturned.
This ldtter’ résult ¢ould not be reached ex-
cept by a:stowing’ vmmom.o the commission of
a- chatige of - n:.n:anwnnmm "subsequent to’
the’ mnn:ﬁ Under - the -present _.ono_d
Gibbs" ‘contractual: :mrnm and those of m:w
thitd party - béneficiaties were: ‘barred by~
the:'order: of the “commission’ so' that "if
he or ' they suffered: ‘any damage, it was’
by that ordér ‘and fiot by a’ breath of con-’
tract by the: water noavusw or its: mconommo_.
in- E”mnmmﬂ P

v

. m“_ .H\ Jdi mn:mmEm mo:# @ En :am»
o_.:w with the contract for constructing, the
pipe line and not with the claimed agree-
ment t6'make -dnd furnish ‘watér for sixty
connections. The trial court did not err:
in permitting- the town to dismiss its action
against the -defendant ‘Gibbs. When thee
proceedings - ‘were instituted the town: al-

-223° H..PQHH.HQ w_m..wvow..__..m..w w& SERIES

Hom& a._wn all: of ﬁra.“.vnohumn"w,mwo:mrﬁ..3..
be’condemned: was ‘owned by the- water.

company :except-the' 6-inch line running ap-
proximately 600 feet, which :was claimed

by :Gibbs. ~The validity of the claim or:

the exact nature of the rights possessed: by

Gibbs and the ‘company in ‘the .extension’

system ‘mdy not have been knoivn:to .the

plaintiff. prior-to the time the evidence was:

introduced. In starting a suit-it-is the best
practice to join‘all parties who:'claim own-
ership. ini the system, whetlier valid or not,

and ‘apparently- this was:done.: Underour’
statutes.a voluntary dismissal may be grant-:

ed. by the Court:when such.dismissal is in

furtherance .of. justice.” ‘When ‘it .became:
apparent . that 'Gibbs-and the ‘water com-.
pany :had . revoked and- rescinded :the con::
tract agreement, there-was: no: valid- rea-:

son why the town need :furtheér ;pursue.con-

demnation :proceedings -against. Gibbs. " By
0 revoke.the comstruction con-:

agreeing::
tract ~he:released" thecompany - from - hav
ing: to ‘pay:for: the system .and he permitted.
the company-to relieve itself. of any .but-"

den in any way connected ‘with ‘the exten-:

sion system.; The company system.and the
Gibbs system then became severable and.if
the water. company had no right to.own.or.
possess the.extension system ‘or fo- control
the. flow .of water through-it, and no-obli-
gation to reimburse Gibbs_for. ‘his;'expendi-.
tures, then.the town would, inherit no such:
rights or have imposed. on-it any’such: -obli--
gations, It has been. held ;that, if a.con~
demnor .seeks to.-condemn only.. paft. of: a,
system, it is.liable for the. amount -it de-:
preciates:‘the remaining iportioh, but: this:
rule -has-.no; application where' thére are
ﬁio.m.wmﬁm,amnmonmnﬁo. and distinct: from-
each other, and.where there iarei no 'inter-
related: or- Eﬂnlon_cbw rights. Appellant:
Gibbs-is, ‘therefore in-ertor in conten-:
tion thdt ‘these E.onaaa_nmm confiscated ‘his
contract :mEm as'he rwa no::nc_mrma z_oE

far as noaz.wnnnﬁ :mE

these- wete eliminated by :the-acts of ‘the
parties” to “the no::.wnn and: :o" v% »romn
proceedings. i1
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[9,,10] We. are unable to pass -on the
contention that the motion. to dismiss should
not.have.been granted for the reason-that
Gibbs is entitled to-damages for. the .use
of- the pipe line-extension during the time
of temporary occupancy. While it:is not
clear. what damages. Gibbs might have suf-
fered, nevertheless, he was ?.o?v:aa from
exercising control over the system aE.Ew.
the time the town-had possession.: The rea-
son that we.are precluded. from, copsider-
ing the question is that issues were not
framed in the court below. We cannot
pass on matters raised for-the first time in
this court. It must-be admitted that the
motion for dismissal was "granted after the
jury had retired, but even so, Gibbs could
_.5<o requested permission to enlarge the
. when the court »n,:ocnooa :m ::Em

ot wmium mo:m mo
erly. before us. T
n_smo Gibbs from a detérmination o this
matter if damages, haye. been suffered by
him. There is no apparent reason why the
procedure’ Followe d in'the cage'8f Mayle v.
Salt Lake City, 111 Utah 201, 176 P.2d 882,
is’ not::available to:him.;. Theré¢, the con-
demnee commenced a’separate -action. for
muiwwm "“suffered  during - temporary. .oc-
nnmmunw by e 82: w:a al _:QWBE: ».o_.
mmawmom wa

desired whilethe action-is.pending;-
‘plaintiff must- exécute ‘and: file it court :a
borid nona_n_o:om 3 vww m: memem w:m-

mo€ m_.oE onncwmnow of _&o ?.mE :
that if.so, the Em_nﬂm &EH ..95@5
It :necessarily follows that :.a_-
less' Gibbs ‘is barred: for other reasons,:the
issiie’ 6f damages could-be litigated- under
appropriate pleadings™'ini ‘@n origindl- ac-

tion, Without issues ‘having been fash-

joried ‘before “thé’ trial court and’ Sn.r.o:ﬁ
evidence upon which that-court: could base
a finding, an appealable- question on .this

-element of damage is not-presented: in »Em

appeal.. - N
223 P.2d—37% . .-

. [14;12] . In a_mﬁoﬂnm of point (4) we
nono_:ao the - jury should. not, _._N<m von:
wazzﬁaa to mnnnEE:n ivos._a_. or :oﬁ there
was sufficient. water to- w=w2< all ZNQ con-
nections, or whether 5.5 property of O-gm
and, the intervenors was in the mnwsn?wm
area. The first question rmm ‘been. mﬁvi -
ted to and decided by the Public Service
Commission- in an appropriate~proceeding.
It is not-the function of a jury 'to be called
upon ‘to’ find in supportiof ‘or contrary. to'a
finding of-an administrative body. . A find-
ifig of the:Public Service-Commission:on

a disputed:question of fact cannot ‘be col-

laterally” attacked: by thaving: a- jury- find
3 .~ Section' 76—6—14, - U.C.A.
11943 provides :that" in all: -collateral. ac-
tions or: proceedingsthe orders-of:the Coms
mission’ which have Wmnoam mum: _mwmz _un

no:o_:mEn. oo LT

:w zu_ .ES mmnosm OM z._n Zqo nnom-
:onm seems. :.Edmnn:m_ in Hromn ?,onmn ngs
and is so. ﬁcmn€ _.Qﬁmm to nro ?.m», that they

oE“ ‘the. »E,ESQ cﬂnw vmn: HG mn_lﬁnmm
,Sz._ imnob if the quantity,of water, avajl-
wEa EO:E mot; permif, ?nnrﬁ. expansion.
;I ds mnot, nonﬁnnmna that Enozn: S wwa
:mrnm superior, or gven om:m_ 3 gn.m rmm
of .prior .users; .in the town, area.

howeyer, contended m..mﬂ _m Z._n _E.w. monna
their land to un s:ﬁ:: »ro 8:.:9@ seryed
w% the Ewﬁnn company that would m:ﬁan
,them to rm,<m service,as, Emnn_. of _.-NE.

msnr is not ﬁ.sm Fé Huzou. :,mn,_.m rw<n a

.ﬁrow were ooza_:onw_ Emrﬁm s;.:or rwiu

Ot the m:&:m, of the
Hm Jdt mc_umm-

St i
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considération to the applications of land
owners in the territory. Until that is made
to appear inm ‘an appropriate proceeding
there is no materiality to the issue as to
whether the land is'within or without the
area as the owner Could not be furnished
iweo_. in 952. Q::;

Tm“_ <<o o<n:.=_n aomnn%uﬂ.m last con-
tention that the court. erred in permitting
the town to furnish water through Gibbs’
pipe line. At first glance it may appear

that the judgment entered created an en--

cumbrance against the Gibbs system. A
closer analysis of the problem establishes
that such is not the case. Presently, the
six users are obtaining their water through
the Gibbs system. However, the judgment
does niot require that Gibbs keep his con-
duits available for that purpose or provide
that the users are entitled to make use of
that systém, The city is required to fur-
nish water just as its predecessor company

was required to do, that’is, to -furnish'a .

given quantity to the point where the Gibbs
system tied on. From -the time the con-
struction contract was rescinded, neither
‘the water company nor the town has had

‘anything "to' say about the rights to the-

use of the Gibbs system. Their only ob-
ligation was to deliver water to that system,

not to distribute water nr..ccmr the pipes. .

While Gibbs originally had the right to re-
‘tain all monies received.from the 'sale of
water to the users until he -was reimbursed
for his expenditures, when he agreed to re-
scind the contract he elected to retain the
m%mnnE m:& waive his Em‘rnm to ‘payment
through novan% mcE.nom. The rescission
thus left him with the system and with the
right to obtain payment from some other
source if he had not contracted that right
away. We are not informed as to the terms
of the contracts between Gibbs and the pur-
chasers of land in the E.owOmna subdivision,
but if under his contracts of sale, Gibbs is
nonEnom to permit the use of his ‘system for
“delivery of water, then the encumbrance is
created by him and not by the court decree.
If arm contracts do not so prescribe, the
users 'must either obtain the water through
“a different channel or make some arrange-
ment with Gibbs for the use of his system.
The obligation inherited by the city is that
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it-furnish the necessary quantity of water
at'the end of its system, not at the terminal
of ‘the user. As to how the water is car-
ried from the town system to the home of
the -user is a’ matter i?o: aonm not con-
cern the town.’

The Eamd.nnn is mm..:,Bom costs to Te-
mwonaoa

Hu_w>HH C. ..—., and- WADE, -WOLFE,
and McDONOUGH. TJ., concur.

O>Z>U> DRY WOJ.._-F_ZQ ‘¢o. OF C._.>I
et al. v. BOARD OF mm<_m<< INDUS-
TRIAL OO_S_S_mw_OZ OF UTAH, DE-
_u>ﬂ._._<_m2d. O_n. m_<_1—|O<_st._. mmOC.
_ﬂ_.—.< ’

No. 7389.

- Supreme Court of Utah.

Nov. 6, meo

Original proceeding by: gm Owapaw Dry
Bottling Company of Utah and McCullough
Recreation Company, Utah . corporations,
against- the Board of, Review, Industrial
Commission of Utah, Department of HBEO%.
ment Security, 3 review a decision of the
Board" concerning the rating experience to
which the Ew:;:mm -were entitled for unem-
ployment  compensation ‘contribution pur-

- poses. - The Supreme Court, Latimer, J., held

that a corporation created to operate three
bowling alleys nuwn.onononm operated as sep-
arate wunmnuﬂmom of partnership as. m:ﬁ_m
oBEowEw unit EE a second corporation cre-
ated to operate .mom“ drink business thereto-
fore obm.nwewn as separate enterprise of part-
nership as a separate single employing unit
did not acquire “all or substantially all” of
-agsets of partnership as single -employing
unit, afdd hence corporations. were not enti-
tled ;to the experience rating of 25 Eﬁ»:m-..
er

u :manun of Board of wmﬁma sB_.Ema

Wade, J., dissented.

I. m»ﬁ:»ow =188

" “The primary purpose in construing
statutes is to arrive at legislative intent
within framework of language ‘used.
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2. Taxatlon &=111.12 [N
The words “all or substantially m:: in
unemployment compensation law provision
concerning experience rating of -employer
acquiring “all or substantially ‘all” the as-
sets of another employer will be accorded
their everyday usage, and some degree of
elasticity will be accorded to the word “sub-
stantial.” " U.C.A. 1943, 42—2a—7 (c) (1)
(C), as amended by Laws'1947, c. 56
See "Words and Phrases, Permanent -
Ldition, for other- judicial constructions
and -definitions of “All or msvmnmun_mcw
~ All” and “Substantial”,

3. ._.wx»:o__ AU___.N
H:n <E.-o=m sections of the ::oBEow-

ment compensation law must be construed
together, U.C.A. 1943, 42—I1—1.

4. Taxation &=I11.12

In enacting :ann:Eoan:n noBcnnmw-
tion law wnoﬁm_o: that all employees per-
forming services for an employing . unit
maintaining two' or more separate estab-
lishments shall be deemed to be performing
services for a single maw_owaoun unit for
all purposes of the law, the Legislature in-
tended that there should be but ome em-
ployer or employing unit regardless of the
number of individual ventures and even
though thie various businesses are operated
and located momu.nmnnq U.CA. 1943, 42—
2a—19 (h), (i) (1), as amended .cw Laws
GAN c. 59.

5. .Ex»:..__ &=111.12, 347.1

. A corporation created to operate three
bowling alleys theretofore operated as sep-
arate aanawlwmm of partnership as single
employing unit and a second corporation
created to operate soft drink bottling v:.ﬂ-
ness theretofore operated as separate -eni-
terprise of partnership as a separate single
employing unit did"not acquire “all or sub-
stantially all” of assets  of partnership as
single ‘'employing unit,-and lience corpora-
tions were not entitled to ‘experience rating
.of partnership for unemployment compen-
sation «contribution purposes. U.C.A:

1943, 42—2a—7 (b) (3,4); (c) (1) (C),"

(d) (2,3), 42—=2a—19 (h), (i) €1); as
amended by:Laws 1947 cc. 56, 59.

McCullough, Boyce & McCullough, Salt
Lake City, for plaintiffs.

"Clinton D. Vernon, Attorney General,
Fred F. Dremann, Salt Lake City, for de-
fendants. -

LATIMER, Justice.

Plaintiffs bring these matters before this
court to review a . decision of the Board of
Review, Industrial Commission of Utah,
Department of Employment Security. The
decisions involved. the interpretation of
certain sections of the statute affecting
“rating inheritance.” The final orders
entered denied to petitioners a right to re-
duced compensation ratings because of
their not meeting the requirements of a
“qualified employer” as defined by the stat-
ute. The cases were consolidated before
the Department of Employment Security
by agreement of the ‘parties and are here
under the same arrangement. We, there-
fore, dispose of both cases in this one de~
cision.

The matter was decided on a stipulation
of facts and those that are relevant to this
decision are not in dispute, The facts of
importance are these: Prior to December
29, 1939, R. Verne McCullough and mem-.
bers of his family operated three bowling
alleys; two being located in Salt Lake City,
Utah, and the third in Ogden City, Utah.
These enterprises were operated under the
assumed names of Temple Bowling Alley,
Ritz Bowling Palace, and Ogden Bowling
Center. Each of these enterprises was op-
erated as.a separate and independent ven-
ture .in that separate records and bank ac-
counts were maintained and each main-
tained its separate anncq

On the2nd day.of January, 1940, HN
Verne goOE_ocmF ‘his wife, children and
father entered into: a general partnership
arrangement which was designated and be-
came known as the R. Verne McCullough
Enterprises. The purposes of this partner-
ship were to operate the bowling alleys pre-
viously referred to and. to facilitate the
préparation and filing of reports and forms
and to fix each of the partners’ interest in
the enterprises. Subsequent to the execu-



